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‘Fairness’ in the Impact 
Assessment

- Fairness in B2B contracts plays a central 
role in the Impact Assessment

* Option 1:  Enhance fairness, competitiveness and 
trustworthiness through codes of conduct on switch-
ing and porting
* Option 2: Fairness test for B2B standards clauses to 
prevent abuse of contractual imbalances
* Option 3: Fairness test for individually negotiated 
contracts to prevent abuse of contractual imbalances

- Concept of fairness is not further specified
* Main source not published: 
European Commission (2021, forthcoming), Study on model con-
tract terms, fairness test in B2B data sharing and cloud con-
tracts and data access rights, ICF. 
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Option 1
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- Encouraging Codes of Conduct + stand-
ards terms

* Promoting Codes of Conduct

Option 1
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Option 1
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- Encouraging Codes of Conduct + stand-
ards terms

* Promoting Codes of Conduct
* ‘Switchability’, costs and technical interoperability
* Voluntary usage of standard terms
* Transparency for other market participants, regu-
lators and academia
* Specify B2B principles of Commission guidance of 
2018? (transparency, minimised data lock-in, etc.)
* Include elements from ALI-ELI Principles for a Data 
Economy?
* Default rules as an additional element?
* Smart contracts?
* How to reach non-EU headquarter providers?

Option 1
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Option 2
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Option 2

- Fairness test for standard terms

* Different justifications for testing standard terms: 
- Older concept: protection of weaker party, imbalance 
of bargaining power
- More recent concept: Akerlof market (‘lemons’)
- Controversy over testing of B2B standard terms – only 
with clear indication for market failure

* Testing standard terms in B2B-contracts?
- Protecting SMEs? Farmers? Other sectors?
- B2B access to data - Akerlof market? Favourable condi-
tions might be competitive advantage
- What kind of clauses are unfair? Deviations from the 
Code of Conducts under Option 1?
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Option 3
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Option 3

- Fairness test for individually negotiated 
contracts

* Justification for intervention is unclear
- Imbalance of bargaining power?
- Evidence for market failure has not been presented
- Is testing of contracts the appropriate means if parties 
do not enter into transactions?

* What standards of fairness?
- Protecting SMEs? Farmers? Other sectors? 
- Which scenarios constitute an imbalance of powers?
- Mezzanine level between competition law and freedom 
of contract? Example: Art. 6 h), I) DMA
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Conclusions

- Contract law may contribute to make more data in 
the EU usable to support sustainable growth and in-
novation

- Justification for strong intervention is doubtful

* Conceptionally + empirically, see also ‘Summary Report’
* Insufficient transactions may not be cured by fairness test
* Mandatory access rights (Drexl) → FRAND

- Regulator should trigger transactions

* Codes of conduct, standard terms (Option 1) preferable for 
the time being
* Default rules should be considered as part of Option 1 or 2 


